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The National League of Cities (NLC)

Who is
NLC?

is the voice of America’s cities,
towns and villages, representing

more than 200 million people

across the country. AI




Trends in Governance

While trust in the federal government
has declined over years, state and
local governments are consistently

favored in comparison.

NATIONAL
LEAGUE
OF CITIES

Federal government consistently viewed
less favorably than state and local govt.

% who have a favorable opinion of __ government
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Preemption NLC &

* Preemption is when a higher level of government removes or limits
the authority of a lower level of government. State preemption can
span many policy areas.

Home Rule - Delegation of power from state to local governments.
This principle creates local autonomy and limits the degree of state
interference in local affairs

Dillon’s Rule - A municipal government may only exercise powers that
are specifically granted by the state government.



Local Control: Minimum Wage NLC &

OF CITIES

U.S. cities and counties that have adopted their own local minimum wage laws

City and/or county hourly minimum wage as of January 2021

@ @ =$12 ®512.01-14 $%14.01-16 @ =516
. | effel
[ ] L}
® Seattle, WA
L]
2
2
San Francisco e Berkeley

feity and r:n-.-nty.:- ®Emeryville

- 4
.  f80: ) 2 ?

e L]
R 3 L ‘
_ ] . .
*s
‘!J F
@ Fri
. ‘ Mourtain View
& e
L T .
]
@
[
Sunnyvale
irces: Centar for Labor Resaarcth d Education, University of California at Berkeley, Emplovment Palicy Institute; state ang

PEW RESEARCH CENTER



Preemption and COVID-19 NLC &

OF CITIES

While the pandemic clarified the
importance of local control, many
state governments worked to
further limit local control during this
time.

Preemption and the
COVID-19 Pandemic:

EXPLORING STATE INTERFEREMCE
BEFORE, DURING, & AFTER THE CRISIS




Local Control: COVID-19 Local Action Tracker
777 617 4816

Distinct Cities American Rescue Plan Policies Tracked to Population Impacted
Act Plans & Proposals Date

- Prevention/Flattening the Curve

- Government Operations

Re-opening The NLC Local Action Tracker is the most complete
usiness Bconomic stagilty collection of municipal responses to COVID-19.

This resource has grown as the pandemic has shifted. We
have tracked policies on reopening, vaccination, uses of
ARPA funding, and much more.




Preemption of Local Democracy NLC &a

OF CITIES

Limited municipal authority became
prevalent during the 2020 election
as states worked to limit local
election laws, especially impacting
communities of color.

CITIES VOTE: MUNICIPAL ACTION GUIDE

Race Equity and Voting
in 2021 and Beyond




Trends in Preemption

* Preemption has increased over the past decade

&% (3) of all 50 states

passed preemptive

- employment legislation
(ME, MT, ND}

16% (8) of all 50 states
introduced preemptive
employment legislation
(ME, MM, M5, MT, N, PA, TX, W)

EMPLOYMENT

,30% (15) of all 50 states

passed preemptive
firearm legislation

¥ 2 ) _—~2% (1) of all 50 states
[AZ, AR, EL ID, |A, LA, MO, MT, - :
ND, OK, SC, TN, TX, WV, VT) passed preemptive
housing legislation
(MT]
1) nf 5 [
&4%0 (22) of all 50 states % (3) of all 50 states

introduced preemptive
housing legislation
(MM, MT, PA)

introduced preemptive firearm
legislation
(AL, AZ, AR, FL, 1D, 1A, LA, MA, MO, MT,
FIREARMS: (i TN Y HOUSING

WV VT)

e
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2% (1) of all 50 states

— passed preemptive
municipal broadband
legislation

(MT)

MUNICIPAL BROADBAND

~B% (4) of all 50 states
introduced preemptive
municipal broadband
legislation

(L&, MT, OH, 5C)



State

Trends in Preemption, Cont.

North Carolina

Ohio

Passed, Limited
Introduced, Limited
Passed, Expanded

Introduced, Expanded

10

NATIONAL
LEAGUE
OF CITIES

States introduced and passed
more bills limiting than
expanding local authority in
2021.



NLC's Advocacy Work NLC &a

OF CITIES

We partner with:

° * Policy Surveillance Program to
aaaaaaaaaaaaaaaaaaa : track preemptive laws on 15

— = policies across all 50 states

B L (28 uredictons)

e State Municipal Leagues to

iy V= advocate for local authority during

. P o legislative sessions

= . “w T e LSSC to form national coalitions for

o . ! local authority and home rule

et s o refo rm

* Municipal officials to educate on
issues of preemption and home rule



Fordham Law

Lincoln Center | New York City

THE LEGAL FOUNDATIONS OF
LocAL PoLicy CHANGE

Nestor M. Davidson
Albert A. Walsh Professor of
Real Estate,

Land Use and Property Law
Fordham Law School

National League of Cities Webinar
June 21, 2022



https://en.wikipedia.org/wiki/New_York_Skyline

Fordham Law

Lincoln Center | New York City

Cities and the Pandemic — Lessons Learned?

e City power before the pandemic

e Conflict in the emergency

e The long road of recovery and pathways for reform



Fordham Law

Lincoln Center | New York City

The Law of Local Power

e “Dillon’s Rule” as a baseline

e The elements of home rule

e Abuse of state preemption



Fordham Law

Lincoln Center | New York City

The Road Ahead

e Uncertainty about authority

e Hollowing out of local fiscal stability

e But new imperative for reform?



Fordham Law
Lincoln Center | New York City

NATIONAL
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Fordham Law

Lincoln Center | New York City

Principles of Home Rule

e Local Authority
e Local Fiscal Authority
e Presumption Against State Preemption

e Local Democratic Self-Governance



Local Control and Health Equity:
Preemption at the
Point of Sale ‘

with the
TOBACCO POINT OF SALE
PREEMPTION PLAYBOOK

by Changel alp Soluwtlons &
Couwntfer Tools




Sara Bartel l
Senior Attorney
Changelab Solutions



ChangeLabSolutions

www.changelalbsolutions.org

Our Mission

Healthier communities for all through
equitable laws and policies.



Disclaimer

The information provided in this discussion is for informational
purposes only and does not constitute legal advice.
Changelab Solutions and its staff do not enter attorney-
client relationships.

Changelab Solutions is a non-partisan, nonprofit
organization that educates and informs the public through
objective, non-partisan analysis, study, and/or research. The
primary purpose of this discussion is to address legal and/or
policy options to improve public health. There is no intent to
reflect a view on specific legislation.

© 2022 Changelab Solutions



Funding Disclaimer

This training was supported by the Centers for Disease
Control and Prevention of the U.S. Department of Health and
Human Services (HHS) as part of a financial assistance
award to Changelab Solutions. The views expressed in
written materials or publications and by speakers and
moderators do not necessarily reflect the official policies of
the Department of Health and Human Services, nor does the
mention of frade hames, commercial practices, or
organizations imply endorsement by the U.S. Government.



Commercial Tobacco

We recognize the important role of ceremonial and traditional
uses of tobacco in many Indigenous communities. This
conversation and the Preemption Playbook are intended to
address commercial tobacco, not tobacco products used as
part of an Indigenous practice or other recognized religious or
spiritual ceremonies or practices. All references to tobacco
and tobacco products here refer to commercial tobacco.



Agenda

Health equity & local conftrol

Preemption at the point of sale:
commercial tobacco as a case study

Additional resources
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Local Control
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What is health equity

When “everyone has a fair and just opportunity

to be as healthy as possible. This requires removing
obstacles to health such as poverty, discrimination,
and their consequences...”

- Paula Braveman



A Framework For Policy Interventions: ‘ \

Five Drivers of Inequity

i,

Structural discrimination

sss Income inequality and poverty

‘]‘r Disparities in opportunity

»
Disparities in political power

r. Governance that limits meaningful participation



Local Power = Community Power

* The right data, community goals, lived experience

* Lasting change via “buy in” and building on existing
resident power

* Reduces risk of well-intentioned policies
exacerbating disparities

* Proof of concept for scaling up, and for state and
national policy change



Preemption & Equity
* Minimum standards
* Community driven policy

* Relevant protections for local
industry, resident groups,
environment

* Equity via empowerment

FEDERAL




Tobacco Prevention & Equity 0 n

Disparate health burdens

Indusiry targeting

Historical policy harms

Over- and under-enforcement

Upstream influences on decisions



Act for Public Health is a collaborative working group

that provides resources, technical assistance, and training o
help promote public health officials’ and staff persons’ ability to
do their jobs. This group of public health organizations and
experts is applying their decades of experience in public health
law and policy work to preserve public health authority and
iInfrastructure wherever challenges arise. Join us!

Act for Public Health is an inifiative of the Public Health Law Parinership.

[X] The Network * B orsity | oo
for Public Health Law | "{ ["i[ | \' , —r W:},:ngl Y | [awResearch
hitps://www.change T ANYT

: LAW
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https://www.changelabsolutions.org/act-public-health

Preemption at the l l
point of sale:
commercial tobacco

as a case study



TOBACCO
POINT OF
SALE
PREEMPTION
PLAYBOOK

2022
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Section 1: Introduction

Section 2: Preemption Basics

Section 3: Case Studies

Section 4: Local Authority

Section 5: Progress Under Preemption

Section 6: Preventing and Undoing Preemption
Section 7: Reversing Preemption

Section 8: Additional Resources I




Understanding Preemption: Authority

*Dillon’s Rule: Local authority only if
granted?

*Home Rule: More local autonomy
(note this is a scale with wide
variety)e



Understanding Preemption: Types

* MODE: Express or mplied?

*SCOPE: Field preemption or Iimited
scopee Specific subject
areas/definitfions or exceptionse



Understanding Preemption: Effects

*TIMING: Retroactive or
prospective?

« EFFECT: Minimum/floor or ceilinge
Total Yvacuum™e



Common Preemptive Language

EXAMPLE

y 3 vn shall be consistent with and not
CONSISTENT WITH ate H05it ng

DO NOT EXCEED

EXCLUSIVE

MATTERS OF STATEWIDE CONCERN

rt

WO MORE STRINGENT it ts ting, registrs taxati 3 IreArITL
of a fires 1l uti I o similar to, and
no more stringent « ’

to occupy the whole field «

OCCUPY THE FIELD

PREEMPT preempts the laws of

with this part.™

cal 1 | ord es that are inconsistent with, more restrictive than, or
RESTRICTIVE | state 12 hall not be enacted and are preempted and

Th s Wildlife and Fishe omimi sole authority
SOLE AUTHORITY 0 | ate all f hunting, ating in T




Common Preemptive Language

* "Preempft”  "Consistent with”
« “Shall/Do not exceed” «“No more stringent”

e “Exclusive/Sole e “Restrictive”

authority” superseds”

* “Mafters of statewide |
concern” « “Uniform”

« "Occupy the field”



UNDERSTANDING THE GENERAL SCOPE OF LOCAL AUTHORITY

wishing to adopt a commercial

. Some loc

cal authe

ure. Home rule limits th
le authority varies subs 5
government may lack the authority to adopt a c

he absence of state preemption.

toDAacco pr

f state inter
ng states. It's critical t

Inderstal

ommercial tobacco point-of-sale

RESOURCE TYPE

DESCRIPTION

POTENTIAL SOURC

EXISTING LEGAL ANALYSES

].-'_':,:.l| [-"-'.'

may alre
precmption

may directly an
provide a starting |

z¢ analyses

WIS O

COMPILATIONS OF STATE TOBACCO LAWS

IOTMaton anout

ssly precmpt local point

ALA
CDC O5H

LEGAL TREATISES

State legal treatises often include

sections addressing the

and limitations of municipal aut
constitutional

TEnEra

,and court dec
also address spec
such as tobacco.

Law librarics

STATE ATTORNEY GENERAL OPINIONS

Stat

auth
interpretations s
include opinions
local authority re

tobacco policies or local authority more

generally.

W srate

State attorney general websites

|..l.'5_:.|.| databases

GUIDANCE FROM MUNICIPAL LEAGUES

Municipal leagnes may
atherr

ources
v and r
e and cou
OVEImments.

rt decisions) affecting

State municipal leagues




Lowest risk

LOWEST RISK

Use
additional
C a u t i O n EXERCISE ADDITIONAL CAUTH
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SECTION 5
PROGRESS UNDER PREEMPTION:
OPTIONS AT THE POINT OF SALE

Although preemption may eliminate ways to influer nce the g
cal jurig

cial tob:

environment, there are still strategics that Ic 15 can use to ma

As a first ¢ [C D, it's in 1’\1>I’t.lnf to meet with a chnical assistance pr Tovi

can icrcrmlnc or clarify the scope of reemption and determine \\}‘crn
might be gray areas in inter n. This is important to ensure that any

taken is on hrm legal nd. Local staff should bear in mind alternative nd

for communj icerned about preemption, for example: o
everage non-policy point-of-sale activitics,
Consider alternative, non-preempted point-of-sale policies,
Move forward with the local point-of-sale policy, or
Analyze and share information about preemption-related barriers @ @

chosen policy approach.

Deciding which action to take will depend upon the level of certainty aboy
existence and scope of preemption, whether altemative approaches can ac ch
results, the overall legal and political landscape, the level of acceptable risk,

whether stakeholders are prepared to defend against potential legal challen

‘

Leverage non-policy point-of-sale
activities,

Consider alternative, non-preempted
point-of-sale policies,

Move forward with the local point-of-
sale policy, or

Analyze and share information about
preemption-related barriers to the
chosen policy approach.



Options Under Preemption

Hold
 Pivot

*Go for it (in close
partnership with your
attorneys!)

* Analyze and share
information



Non-lobbying activities

Guidance on Anti-Lobbying Restrictions
for CDC Grantees

https://www.cdc.gov/grants/documents/anti-
lobbying restrictions for cdc grantees july 2012.pdf



https://www.cdc.gov/grants/documents/anti-lobbying_restrictions_for_%20cdc_grantees_july_2012.pdf

Legal Pathways to Reverse Preemption

- State legislation

 Ballol measures

- Litigation (after the “go for it” \
option, or proactively) \\




SECTION 8
ADDITIONAL PREEMPTION RESOURCES

Tobacco Preemption Resources Preemption Messaging

‘ublic Health Law Cenrer Voices for Healthy Kids
ic He: es for Healthy K
£ Healthy
1 |. .
r Healrhy

Laocal Solutions Support Center

Local Solutions Support Center
o Legal Technical Assistance Providers
General Preemption Resources

‘ublic Health Law Cenres
Organizations Working on Preemption

'S 'S ' r

Commercial Tobacco Contrel Organizations

Tobacco and preemption
resources

Messaging materials
Technical assistance
providers

Organizational partners




Additional Resources

I// [



Act for Public Health is a collaborative working group

that provides resources, technical assistance, and training o
help promote public health officials’ and staff persons’ ability to
do their jobs. This group of public health organizations and
experts is applying their decades of experience in public health
law and policy work to preserve public health authority and
iInfrastructure wherever challenges arise. Join us!

Act for Public Health is an inifiative of the Public Health Law Parinership.
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https://www.changelabsolutions.org/act-public-health

Assessing & Addressing Preemption: Why Preemption Matters for Public Health
A Toolkit for Local Policy Campaigns

Preemption is a legal concept that allows a higher level of government (like federal or state government) to limit or even
eliminate the power of a lower level of government (like state or local government) to regulate a specific issue.

Preemption can allow for the creation of minimum standards and also can affect community-driven policymaking and health
equity. To learn more, take our training Preemption & Public Health at www.publichealthlawacademy.org.
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https://www.changelabsolutions.org/good-governance/preemption

Blueprint for Changemakers

- Power and efficacy of local policy
solutions

- Engage diverse community members in
the policy process

| r“ 7”@“ Y -:- 2
f

v . Equitable Enforcement Guide

- Minimize harm of ensuring compliance

- Equitable options for administrative, civil,
and criminal enforcement in a variety of
public health policy areas




TOBACCO

wwncy
e, :;,"“;:“O'mims

obacco,

Model Policies, Playbook
Infographics, and more

http://changelabsolutions.org/tobacco-control




Framing Health

Justice In The Air:

D i s p q ri.l.i e s Framing Tobacco-Related

Health Disparities
A FrameWorks
Strategic Brief

« Justfice in the Air brief

* Framing recommendations
 Talking points

« Examples

FRAME
https://www.changelabsolutions.org/product/ ‘ ""°R": =
framing-tobacco-disparities



https://www.changelabsolutions.org/product/framing-tobacco-disparities

ChangeLabSolutions

www.changelabsolutions.org

Thank you!

Sara Bartel

sbartel@changelabsolutions.org
ChangelabSolutions.org
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