
Local Control and the Misuse of 
Preemption 



NATIONAL LEAGUE OF CITIES

Who is
NLC?  

The National League of Cities (NLC) 

is the voice of America’s cities, 

towns and villages, representing 

more than 200 million people 

across the country.



While trust in the federal government 

has declined over years, state and 

local governments are consistently 

favored in comparison.

Trends in Governance



• Preemption is when a higher level of government removes or limits 
the authority of a lower level of government. State preemption can 
span many policy areas. 

Home Rule - Delegation of power from state to local governments. 
This principle creates local autonomy and limits the degree of state 
interference in local affairs

Dillon’s Rule - A municipal government may only exercise powers that 
are specifically granted by the state government.

Preemption



Local Control: Minimum Wage



While the pandemic clarified the 
importance of local control, many 
state governments worked to 
further limit local control during this 
time. 

Preemption and COVID-19



Local Control: COVID-19 Local Action Tracker

617
American Rescue Plan 
Act Plans & Proposals

777
Distinct Cities

106M
Population Impacted

4816
Policies Tracked to 

Date

https://www.nlc.org/resource/covid-19-local-action-tracker/

The NLC Local Action Tracker is the most complete 
collection of municipal responses to COVID-19. 

This resource has grown as the pandemic has shifted. We 
have tracked policies on reopening, vaccination, uses of 
ARPA funding, and much more. 



Limited municipal authority became 
prevalent during the 2020 election 
as states worked to limit local 
election laws, especially impacting 
communities of color.

Preemption of Local Democracy



• Preemption has increased over the past decade

Trends in Preemption



States introduced and passed 
more bills limiting than 
expanding local authority in 
2021.

Trends in Preemption, Cont.
Passed, Limited

Introduced, Limited

Passed, Expanded

Introduced, Expanded



We partner with:
• Policy Surveillance Program to 

track preemptive laws on 15 
policies across all 50 states

• State Municipal Leagues to 
advocate for local authority during 
legislative sessions

• LSSC to form national coalitions for 
local authority and home rule 
reform

• Municipal officials to educate on 
issues of preemption and home rule

NLC's Advocacy Work



THE LEGAL FOUNDATIONS OF
LOCAL POLICY CHANGE

This

Nestor M. Davidson
Albert A. Walsh Professor of 

Real Estate, 
Land Use and Property Law

Fordham Law School

National League of Cities Webinar
June 21, 2022

https://en.wikipedia.org/wiki/New_York_Skyline


Cities and the Pandemic – Lessons Learned?

• City power before the pandemic

• Conflict in the emergency

• The long road of recovery and pathways for reform



The Law of Local Power

• “Dillon’s Rule” as a baseline

• The elements of home rule

• Abuse of state preemption



The Road Ahead

• Uncertainty about authority

• Hollowing out of local fiscal stability

• But new imperative for reform?



NATIONALLEAGUE
OF CITIES

Principles of Home Rule for the 21st Century



Principles of Home Rule

• Local Authority

• Local Fiscal Authority

• Presumption Against State Preemption

• Local Democratic Self-Governance



Local Control and Health Equity: 

Preemption at the 

Point of Sale

with the 

TOBACCO POINT OF SALE 
PREEMPTION PLAYBOOK

by ChangeLab Solutions & 
Counter Tools



Hello!

Sara Bartel
Senior Attorney
ChangeLab Solutions



Our Mission
Healthier communities for all through 
equitable laws and policies.



Disclaimer
The information provided in this discussion is for informational 

purposes only and does not constitute legal advice. 

ChangeLab Solutions and its staff do not enter attorney-

client relationships.

ChangeLab Solutions is a non-partisan, nonprofit 

organization that educates and informs the public through 

objective, non-partisan analysis, study, and/or research. The 

primary purpose of this discussion is to address legal and/or 

policy options to improve public health. There is no intent to 

reflect a view on specific legislation.

© 2022 ChangeLab Solutions 



Funding Disclaimer
This training was supported by the Centers for Disease 

Control and Prevention of the U.S. Department of Health and 

Human Services (HHS) as part of a financial assistance 

award to ChangeLab Solutions. The views expressed in 

written materials or publications and by speakers and 

moderators do not necessarily reflect the official policies of 

the Department of Health and Human Services, nor does the 

mention of trade names, commercial practices, or 

organizations imply endorsement by the U.S. Government.



Commercial Tobacco

We recognize the important role of ceremonial and traditional 
uses of tobacco in many Indigenous communities. This 
conversation and the Preemption Playbook are intended to 
address commercial tobacco, not tobacco products used as 
part of an Indigenous practice or other recognized religious or 
spiritual ceremonies or practices. All references to tobacco 
and tobacco products here refer to commercial tobacco. 



Agenda
❖ Health equity & local control

❖ Preemption at the point of sale: 

commercial tobacco as a case study

❖ Additional resources



Health Equity & 

Local Control



When “everyone has a fair and just opportunity 

to be as healthy as possible. This requires removing 

obstacles to health such as poverty, discrimination, 

and their consequences…” - Paula Braveman

What is health equity?

E Q U A L I T Y

E Q U I T Y



A Framework For Policy Interventions: 

Five Drivers of Inequity



• The right data, community goals, lived experience

• Lasting change via “buy in” and building on existing 
resident power

• Reduces risk of well-intentioned policies 
exacerbating disparities

• Proof of concept for scaling up, and for state and 
national policy change

Local Power = Community Power



• Minimum standards

• Community driven policy

• Relevant protections for local 
industry, resident groups, 
environment

• Equity via empowerment

Preemption & Equity



Tobacco Prevention & Equity

• Disparate health burdens

• Industry targeting

• Historical policy harms

• Over- and under-enforcement

• Upstream influences on decisions



Act for Public Health is a collaborative working group 

that provides resources, technical assistance, and training to 

help promote public health officials’ and staff persons’ ability to 

do their jobs. This group of public health organizations and 

experts is applying their decades of experience in public health 

law and policy work to preserve public health authority and 

infrastructure wherever challenges arise. Join us!

Act for Public Health is an initiative of the Public Health Law Partnership.

https://www.change

labsolutions.org/act-
public-health

https://www.changelabsolutions.org/act-public-health


Preemption at the 
point of sale: 
commercial tobacco 
as a case study





Section 1: Introduction

Section 2: Preemption Basics

Section 3: Case Studies

Section 4: Local Authority

Section 5: Progress Under Preemption

Section 6: Preventing and Undoing Preemption

Section 7: Reversing Preemption

Section 8: Additional Resources



Understanding Preemption: Authority

•Dillon’s Rule: Local authority only if 

granted? 

•Home Rule: More local autonomy 

(note this is a scale with wide 

variety)?



Understanding Preemption: Types

•MODE: Express or implied?

•SCOPE: Field preemption or limited 

scope? Specific subject 

areas/definitions or exceptions?



Understanding Preemption: Effects

•TIMING: Retroactive or 

prospective?

•EFFECT: Minimum/floor or ceiling? 

Total “vacuum”?



Common Preemptive Language



Common Preemptive Language

• “Preempt”

• “Shall/Do not exceed”

• “Exclusive/Sole 

authority”

• “Matters of statewide 

concern”

• “Occupy the field”

• “Consistent with”

• “No more stringent”

• “Restrictive”

• “Supersede”

• “Uniform”



• Counter Tools
• ChangeLab Solutions
• Public Health Law Center
• CDC
• National League of Cities
• National Ass’n of Counties
• Local Solutions Support Center
• And more!



Lowest risk

Use 
additional 
caution

Stop and seek 
assistance



• Leverage non-policy point-of-sale 
activities,

• Consider alternative, non-preempted 
point-of-sale policies, 

• Move forward with the local point-of-
sale policy, or 

• Analyze and share information about 
preemption-related barriers to the 
chosen policy approach. 



Options Under Preemption

•Hold

•Pivot

•Go for it (in close 

partnership with your 
attorneys!)

•Analyze and share 

information



Non-lobbying activities

Guidance on Anti-Lobbying Restrictions 
for CDC Grantees

https://www.cdc.gov/grants/documents/anti-
lobbying_restrictions_for_ cdc_grantees_july_2012.pdf

https://www.cdc.gov/grants/documents/anti-lobbying_restrictions_for_%20cdc_grantees_july_2012.pdf


Legal Pathways to Reverse Preemption

•State legislation

•Ballot measures

• Litigation (after the “go for it” 
option, or proactively)



• Tobacco and preemption 
resources

• Messaging materials
• Technical assistance 

providers
• Organizational partners



Additional Resources



Act for Public Health is a collaborative working group 

that provides resources, technical assistance, and training to 

help promote public health officials’ and staff persons’ ability to 

do their jobs. This group of public health organizations and 

experts is applying their decades of experience in public health 

law and policy work to preserve public health authority and 

infrastructure wherever challenges arise. Join us!

Act for Public Health is an initiative of the Public Health Law Partnership.

https://www.change

labsolutions.org/act-
public-health

https://www.changelabsolutions.org/act-public-health


Preemption, public health, 

and health equity

https://www.changelabsolutions.org/good-

governance/preemption

https://www.changelabsolutions.org/good-governance/preemption


Blueprint for Changemakers
• Power and efficacy of local policy 

solutions
• Engage diverse community members in 

the policy process

Equitable Enforcement Guide
• Minimize harm of ensuring compliance
• Equitable options for administrative, civil, 

and criminal enforcement in a variety of 
public health policy areas



Model Policies, Playbooks, Fact Sheets, 

Infographics, and more
http://changelabsolutions.org/tobacco-control 



Framing Health 

Disparities

• Justice in the Air brief

• Framing recommendations

• Talking points

• Examples

https://www.changelabsolutions.org/product/

framing-tobacco-disparities

https://www.changelabsolutions.org/product/framing-tobacco-disparities


Thank you!
Sara Bartel
sbartel@changelabsolutions.org

ChangeLabSolutions.org
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